Friday 

October  10,  1980 


Part  IV 

Health  and  Human 
Services  Department 

Health  Care  Financing  Administration 


Professional  Standards  Review 
Organizations  (PSROs),  Financing  of 
Hospital  Review  Activities 


67542 


Federal  Register  /  Vol.  45.  No.  199  /  Friday,  October  10. 1980  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  466 

PSRO  Hospital  Review;  Financing  of 
Activities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  regulation. 

summary:  This  regulation  establishes  a 
new  method  for  reimbursing  the  cost  of 
hospital  review  conducted  under  the 
authority  of  Professional  Standards 
Review  Organizations  (PSROs).  It 
applies  to  review  of  hospital  care 
provided  to  patients  eligible  under  the 
Medicare,  Medicaid,  and  Maternal  and 
Child  Health  and  Crippled  Children’s 
(MCH-CC)  programs.  It  further 
implements  Sections  1152  (b),  1155  (^), 
1155  (f),  1168, 1815  (b),  and  1861(w)(2)  of 
the  Social  Security  Act. 

EFFECTIVE  DATE:  November  10, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Pouderoyen,  (301)  594-1322. 
SUPPLEMENTARY  INFORMATION: 
Background 

Congress  mandated  establishment  of 
PSROs  in  the  1972  Amendments  to  the 
Social  Security  Act  (Pub.  L.  92-603).  The 
primary  responsibilities  of  PSROs  are  to 
assure  that  health  care  services  and 
items  provided  and  paid  for  under 
Medicare,  Medicaid,  and  the  MCH-CC 
Services  Program  (Title  XVIII,  XIX,  and 
V  of  the  Social  Security  Act, 
respectively),  are  medically  necessary, 
meet  professionally  recognized 
standards  of  care,  and  are  provided  at 
the  most  economical  level  possible 
consistent  with  quality  care.  The  Act 
requires  that  PSROs  perform  their 
functions  at  reasonable  cost  and  that 
these  reasonable  costs  be  paid  by  HHS. 

PSROs  are  required  to  review 
institutional  care  (hospitals  and  long 
term  care  facilities)  and,  eventually, 
ambulatory  care.  To  date,  however, 
PSRO  efforts  have  focused  primarily  on 
inpatient  care  provided  in  acute  care 
hospitals.  By  statute  (Section  1155(e)  of 
the  Social  Security  Act),  the  PSRO  may 
carry  out  its  review  responsibility  for 
hospital  care  in  two  ways:  delegated  or 
nondelegated  review.  The  PSRO  can 
delegate  its  review  responsibilities  to 
the  hospitals  in  its  area  that  are  capable 
and  willing  to  perform  such  review 
activities  (delegated  review).  If  the 
PSRO  finds  that  a  hospital  is  not 
qualified  or  is  not  willing  to  perform 
certain  or  all  review  activities,  the  PSRO 


must  conduct  those  review  functions 
directly  (nondelegated  review). 

PSRO  review  of  long  term  care 
facilities  may  also  be  either  delegated  or 
nondelegated;  however,  review  may  be 
delegated  only  if  the  long  term  care 
facility  (skilled  nursing  facility  or 
intermediate  care  facility)  is  certified  as 
a  “distinct  part”  of  an  acute  care 
hospital  (Section  1155(e)(1)  of  the  Social 
Security  Act). 

The  direct  costs  of  performing  review 
for  Medicare,  Medicaid  and  MCH-CC 
hospital  patients  in  delegated  and 
nondelegated  hospitals  and  in  delegated 
long  term  care  facilities  are  funded  from 
the  Medicare  Trust  Fund.  The  Trust 
Fund  is  then  reimbursed  from 
appropriated  general  revenues  for  the 
costs  of  review  of  Medicaid  and  MCH- 
CC  patients.  Although  the  monies  come 
from  the  Trust  Fund,  the  mechanisms  for 
reimbursement  of  these  direct  costs  vary 
according  to  the  type  of  organization 
performing  review.  Reimbursement  for 
the  cost  of  delegated  review  to  hospitals 
participating  in  the  Medicare  program  is 
made  through  the  hospital’s  fiscal 
intermediary.  The  review  costs  of 
delegated  hospitals  that  do  not 
participate  in  the  Medicare  program  but 
do  participate  in  the  Medicaid  or  MCH- 
CC  program  are  reimbursed  by  the 
PSRO.  These  costs  as  well  as  the 
PSRO’s  own  costs  for  performing 
nondelegated  review  are  reimbursed 
through  the  PSRO’s  grant  with  HHS  with 
funds  from  the  Trust  Fund.  PSRO 
administrative  costs  as  well  as  the 
PSRO’s  cost  for  performing 
nondelegated  long  term  care  review  are 
also  reimbursed  through  its  grant  with 
HHS. 

As  indicated  above,  delegated 
hospitals  that  participate  in  the 
Medicare  program  are  reimbursed  by 
the  fiscal  intermediary.  Reimbursement 
for  the  direct  costs  of  delegated  PSRO 
hospital  review  is  now  made  to  the 
delegated  hospitals  on  the  basis  of  an 
estimated  imit  cost  rate  which  the  PSRO 
and  hospital  negotiate  for  direct  costs. 
Indirect  costs  of  delegated  review  are 
reported  on  the  hospital’s  Medicare  cost 
report  as  administrative  and  general  or 
other  overhead  expenses  and  are 
reimbursed  through  the  regular  cost 
allocation  system.  At  the  end  of  the  year 
the  hospital  submits  a  report  of  its 
actual  costs  to  the  medicare  fiscal 
intermediary.  The  fiscal  intermediary 
makes  a  final  determination  of  the 
allowability  of  these  costs  when  a  final 
cost  settlement  is  completed.  Hence, 
although  a  PSRO  does  control  its  grant 
funds,  it  does  not  have  final  control  over 
the  delegated  review  costs  which 


usually  constitute  the  majority  of  a 
PSRO’s  review  costs. 

Concern  regarding  the  cost  of  PSRO 
hospital  review  has  been  raised  by  a 
number  of  sources,  including  this 
Department  and  the  Congress.  In  its 
report  on  the  fiscal  year  1980  budget,  the 
House  Appropriations  Committee 
expressed  an  interest  in  limiting  total 
expenditures  for  PSRO  hospital  review. 
We  have  addressed  these  concerns  by 
developing  a  regulation  designed  to 
control  the  costs  of  hospital  review  by 
establishing  a  unit  cost  rate  spent  on 
each  Federal  admission.  Reductions  in 
cost  will  also  be  achieved  by 
concentrating  review  efforts  on  those 
patients  where  data  and  experience 
indicate  review  is  most  needed.  As 
discussed  below  these  regulations 
provide  PSROs  and  HCFA  with  a 
method  for  controlling  the  costs  of 
delegated  and  nondelegated  review 
costs. 

Summary  of  the  Regulation 

These  regulations  provide  PSROs  and 
HCFA  with  additional  controls  over  the 
cost  of  PSRO  review  through  the 
imposition  of  a  limit  on  the  costs  of 
review  of  each  hospital  and  delegated 
long  term  care  admission.  This  limit  is  in 
the  form  of  an  areawide  unit  cost  rate 
established  by  HCFA.  The  areawide 
unit  cost  rate  is  the  reasonable  cost  of 
review  performed  by  a  PSRO  in  its  area. 
This  areawide  unit  cost  rate  will  reflect 
regional  variances,  review  priorities, 
and  review  procedures  to  be  used  in  the 
PSRO  area.  HCFA  will  then  multiply  the 
unit  cost  rate  by  the  estimated  number 
of  Federal  admissions  under  review  in 
the  PSRO  area  to  determine  the  total 
available  funds  for  hospital  review  in 
the  PSRO  area. 

'The  PSRO  and  each  delegated 
hospital  will  then  develop  a  review  plan 
as  described  in  Subpart  C  of  this  part 
and  negotiate  a  unit  cost  rate  which  is 
reasonable  and  which  maintains  the 
PSRO  area  unit  cost  rate  limit.  During 
the  negotiation  of  the  delegated  review 
plan  between  the  PSRO  and  the 
hospital,  specific  review  objectives  must 
be  developed  and  an  estimate  made  of 
the  workload  necessary  to  meet  these 
objectives.  The  review  plan  must 
contain  the  estimated  number  of  Federal 
admissions  to  the  hospital,  the  number 
of  admissions  to  be  reviewed  and  the 
manner  in  which  they  will  be  reviewed. 
A  unit  cost  rate  will  be  negotiated  which 
reflects  the  anticipated  scope  and  level 
of  review  outlined  in  the  review  plan. 
The  PSRO  will  consult  the  fiscal 
intermediary  during  this  process 
regarding  the  hospital’s  costs  of  review. 

We  do  not  expect  that  every 
admission  will  undergo  concurrent 
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review  as  defined  in  42  CFR  466.2.  Any 
admissions  exempted  from  concurrent 
review  in  accordance  with  42  CFR 
466.15  must  still  be  included  in  the  total 
number  of  admissions  for 
reimbursement  purposes  because  other 
review  costs  £ire  still  incxured  (e.g. 
quality  review  costs)  even  though 
concurrent  review  is  not  performed. 
Furthermore,  long  term  care  review  that 
is  delegated  to  a  skilled  nursing  facility 
fSNF)  or  intermediate  care  facility  (ICF) 
certified  as  a  "distinct  part"  of  an  acute 
care  hospital  must  be  included  as  part  of 
the  hospital’s  review  plan  and 
reimbursement  provided  if  the  SNFs  or 
ICF’s  costs  are  included  with  the 
hospital’s  acute  care  costs  on  a  single 
Medicare  cost  report. 

As  a  part  of  the  negotiation  process,  a 
PSRO  and  hospital  may  agree  to  a  series 
of  rate  changes  and  review  plan 
modification  which  would  be 
implemented  automatically  whenever 
certain  conditions  existed.  The  PSRO 
and  hospital  shall  agree  to  the  specific 
conditions  that  would  effect  a  change  in 
rates  or  modifications  in  the  review 
plan. 

With  such  an  agreement,  the  PSRO 
and  hospital  will  be  able  to  avoid 
renegotiations  at  a  later  date.  There  may 
be  several  reasons  for  seeking  such 
agreements.  For  example,  a  PSRO  may 
wish  to  limit  total  spending  at  a 
particular  delegated  hospital.  'The  PSRO 
'  and  hospital  could  agree  to  increase  the 
percent  of  automatic  admission 
certifications  after  a  certain  number  of 
concurrent  reviews  have  been 
performed.  There  would  then  be  a 
corresponding  decrease  in  the  unit  cost 
rate  for  the  review  of  every  Federal 
patient  admitted  beyond  that  point.  An 
agreement  might  permit  an  increase  in 
the  rate  if,  for  example,  a  new  patient 
care  unit  is  opened  at  the  hospital 
necessitating  more  intense  review. 

Under  these  circumstances,  the  PSRO 
could  authorize  the  hospital  to  receive  a 
higher  unit  cost  rate  after  the  new  unit 
was  opened.  A  third  reason  for 
establishing  automatic  rate  changes  may 
be  to  take  advantage  of  economies  of 
scale  or  assist  when  diseconomies 
occur.  Rates  could  automatically  be 
adjusted  downward  after  a  certain 
number  of  reviews  had  been  performed, 
or  increased  if  admissions  did  not  reach 
a  specified  level  by  a  certain  date.  In 
these  cases  the  rate  would  be  adjusted 
without  corresponding  changes  in  the 
review  plan. 

Once  the  review  plan  and  the  unit 
cost  rate(s)  have  been  negotiated, 
hospitals  will  receive  reimbursement  for 
delegated  review  on  the  basis  of  their 
unit  cost  rate(s]  multiplied  by  the  total 


number  of  Federal  admissions.  The 
PSRO  is  responsible  for  monitoring  the 
level  of  review  activity  to  assure 
conformance  with  the  review  plan. 
Payment  of  the  unit  cost  rate  per 
admission  is  contingent  on  the  hospital 
executing  the  approved  review. 

If  there  is  a  need  for  a  change  in  the 
scope  or  type  of  review  in  the  hospital 
during  the  cost  reporting  year,  the  PSRO 
may,  on  its  own  initiative  or  at  the 
request  of  the  hospital,  renegotiate  with 
the  hospital  the  review  plan  and  unit 
cost  rate(s)  within  the  constraints  of  the 
PSRO’s  areawide  unit  cost  rate.  The 
PSRO  will  inform  both  the  hospital  and 
the  hospital’s  Medicare  fiscal 
intermediary  of  the  change  in  a 
reasonable  amount  of  time  before  the 
effective  date  of  the  change.  The 
renegotiated  unit  cost  rate  may  become 
effective  either  on  a  certain  date  or 
when  a  certain  volume  of  review  is 
achieved.  Any  adjustments  to  the 
review  plan  and  unit  cost  rate(s]  must 
be  made  as  they  occur  during  the  cost 
reporting  year.  There  will  be  no 
retroactive  adjustments  to  the  unit  cost 
rate(s). 

These  regulations  also  provide  that 
each  PSRO  will  establish  a  imit  cost  rate 
for  nondelegated  review  in  its  area.  The 
PSRO  must  work  within  the  limits  of  this 
unit  cost  rate  in  order  to  assure  its 
areawide  unit  cost  limit  is  not  exceeded. 

The  basis  on  which  hospitals  will  be 
reimbursed  for  delegated  review 
activities  described  above  is  different 
from  the  method  proposed  in  the  Notice 
of  Proposed  Rule  Making  published  on 
May  9, 1979  at  44  FR  26769.  The  Notice 
proposed  that  the  PSRO  and  its 
hospitals  operate  within  a  total  review 
budget  ceiling  which  could  only  be 
adjusted  through  renegotiations.  Under 
the  budget  ceiling,  the  costs  of  review 
for  extra  admissions  would  not  be 
automatically  reimbursed  if  the  resulting 
increase  would  exceed  the  budget 
ceiling  negotiated  between  the  hospital 
and  the  PSRO.  Conversely,  decreased 
admissions  would  not  have 
automatically  resulted  in  decreased 
review  expenditmes.  There  are  certain 
costs  for  every  Federal  admission, 
whether  or  not  it  is  subject  to  admission 
or  concurrent  review.  A  fixed  budget 
ceiling  would  place  an  unfair  financial 
burden  on  the  hospital  if  admissions 
increased,  and  could  produce  a  windfall 
if  admissions  decreased.  Since  total 
annual  admissions  cannot  be  predicted 
with  complete  accuracy,  we  will  not 
subject  hospitals  to  a  budget  ceiling.  In 
this  final  version  of  the  rule,  hospitals 
will  be  reimbursed  on  a  unit  cost  basis. 
This  method  provides  the  needed 
flexibility  to  respond  to  changes  in  the 


number  of  admissions  without  resorting 
to  new  negotiations  between  the 
hospital  and  PSRO.  The  imit  cost 
approach  automatically  adjusts 
reimbursement  to  niunber  of  admissions 
whether  the  number  of  admissions 
increases  or  decreases. 

As  indicated  in  the  preamble  to  the 
final  PSRO  hospital  review  regulations 
published  in  the  Federal  Register  on 
June  4, 1979  (44  FR32074,  32076),  the 
requirements  for  Medical  Care 
Evaluation  (MCE)  studies  are  to  be 
reviewed  periodically.  After  analysis  of 
PSRO  quality  review  activities  and 
discussions  with  the  National 
Professional  Standards  Review  Council, 
the  Joint  Commission  on  Accreditation 
of  Hospitals,  and  PSROs,  a  revised 
quality  review  study  policy  was 
developed  and  will  be  issued  as  a  PSRO 
transmittal  in  the  near  future.  PSROs 
may  now  implement  the  new 
requirements  voluntarily  through 
approved  alternative  review 
methodologies  as  provided  for  in  42  CFR 
466.22.  Consequently,  all  references  to 
quality  review  in  this  £md  other  PSRO 
regulations  are  being  modified  to 
provide  for  quality  review  studies  that 
include  MCE  studies. 

Hospitals  delegated  only  the  quality 
review  study  function,  including  MCEs, 
will  remain  subject  to  a  budget  ceiling. 
This  is  because  the  total  number  of 
admissions  does  not  directly  influence 
the  cost  of  a  quality  review  study  and 
thus  a  total  budget  can  be  accurately 
determined.  Nevertheless,  the  budget 
ceiling  may  be  renegotiated  during  the 
hospital’s  cost  reporting  year.  These 
renegotiations  will  be  carried  out  in  a 
manner  similar  to  unit  cost  rate 
renegotiations  and  for  similar  reasons. 

Although  these  regulations  are 
effective  30  days  after  issuance,  a  PSRO 
may  wait  until  the  initiation  of  the 
hospital’s  next  cost  reporting  year  to 
implement  them. 

Under  these  regulations  the  fiscal 
intermediary  will  continue  to  reimburse 
hospitals  for  their  activities  but 
reimbursement  for  the  direct  costs  of 
review  will  now  be  on  the  basis  of  the 
unit  cost  rate(s)  agreed  upon  between 
the  PSRO  and  ^e  hospital  The  fiscal 
intermediaries  will  also  continue  to 
audit  review  costs  for  those  hospitals 
which  participate  in  the  Medicare 
program.  Medicaid  State  Agencies  are 
responsible  for  audits  of  review  costs 
for  Medicaid  hospitals  which  do  not 
participate  in  the  Medicare  program. 
State  MCH-CC  programs  are 
responsible  for  audits  of  review  costs 
for  MCH-CC  hospitals  which  do  not 
participate  in  the  Medicare  program. 
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Summary  of  Public  Comments 

On  May  7, 1979,  a  Notice  of  Proposed 
Rule  Making  was  published  in  the 
Federal  Register  (44  FR  26769).  It 
proposed  to  amend  42  CFR  Chapter  IV 
by  adding  a  new  Part  466,  Subpart  E — 
Financing  of  Review  Activities.  During 
the  public  comment  period  provided,  we 
received  one  hundred  seven  written 
comments  from  PSROs,  professional  and 
other  organizations,  hospitals,  hospital 
associations,  government  agencies,  and 
individuals.  Most  comments  concerned 
the  negotiation  process  between  PSROs 
and  delegated  hospitals,  and,  in 
particular,  the  issue  of  “reasonable  cost” 
and  the  actual  costs  of  review. 

Comment.  The  majority  of  comments 
concerned  the  issue  of  reasonable  costs. 
Some  felt  that,  contrary  to  congressional 
intent,  hospitals  would  not  receive 
reimbursement  for  the  reasonable  costs 
to  which  they  are  entitled  under  the 
proposed  financing  system.  Two 
commenters  thought  that  imposition  of 
an  annual  hospital  budget  ceiling  on  the 
amount  a  hospital  may  receive  for 
performing  PSRO  review  had  to  be  in 
the  form  of  a  statute.  Two  comments 
requested  that  reasonable  costs  be 
defined  in  terms  of  actual  review 
activity  and  its  costs. 

Response.  The  regulation  has  been 
changed  so  that  reasonable  costs  will  be 
determined  by  the  type  and  amount  of 
review  activity.  The  unit  cost  rate(s) 
permits  funds  to  be  allocated  according 
to  review  priorities,  the  nature  of  the 
review  activity  and  the  level  of  review 
in  the  total  PSRO  area.  As  described 
above  and  in  the  regulation,  HCFA  first 
establishes  an  areawide  unit  cost  rate 
which  reflects  regional  variations, 
review  priorities  and  review  procedures 
to  be  used  in  the  PSRO  area.  The  PSRO 
and  the  hospital  will  then  negotiate  a 
unit  cost  rate(s]  that  corresponds  to  the 
scope  and  level  of  review  and  permits 
the  PSRO  to  comply  with  the  areawide 
unit  cost  rate. 

Comment.  Several  commenters  were 
opposed  to  the  “annual  hospital  budget 
ceiling”  concept  contained  in  the 
proposed  regulations.  Some  thought  that 
the  number  of  admissions  should  not  be 
subject  to  a  budget  ceiling.  In  their 
opinion  this  might  require  a  reduction  in 
the  amount  of  review  activities  or  the 
cost  of  review  might  be  borne  by  the 
non-Federal  patient. 

Response.  The  regulation  has  been 
changed  and  the  provision  for  an  annual 
hospital  budget  ceiling  has  been  deleted. 
Instead  of  controlling  the  cost  of 
delegated  hospital  review  activities 
through  the  use  of  an  annual  budget 
ceiling,  we  have  established  controls 
based  on  a  unit  cost  rate.  As  a  result. 


changes  in  the  number  of  admissions 
may  occur  without  having  to  renegotiate 
budgets. 

Comment.  Another  major  area  of 
concern  was  the  negotiation  process 
between  the  PSRO  and  the  hospital. 

Some  felt  there  was  an  incentive  for 
PSROs  to  underfund  their  delegated 
hospitals  in  order  to  preserve  funds  for 
nondelegated  review.  Others  felt  that 
the  regulation  would  create  a  financial 
disincentive  for  delegated  hospitals. 

Response.  We  disagree.  The  PSRO  is 
responsible  for  ensuring  that  the  total 
costs  of  review  in  its  area,  both 
delegated  and  nondelegated,  do  not 
exceed  the  limits  set  by  HCFA.  If 
hospitals  decline  delegated  status 
because  of  a  too  low  unit  cost  rate,  the 
PSRO  would  be  forced  to  assume  the 
review  activities.  The  possibility  of  this 
happening  will  deter  PSRO 
underfunding  of  delegated  hospitals. 

Comment.  Several  commenters  felt 
that  PSROs  do  not  have  the  expertise 
needed  for  the  negotiation  process  with 
hospitals. 

Response.  We  disagree.  The 
regulation  does  not  require  any  more 
expertise  or  information  than  the  PSROs 
must  have  now  to  deal  with  hospitals  or 
to  negotiate  their  grants  with  HCFA. 
PSROs  have  been  involved  in 
negotiating  unit  cost  rates  with  their 
hospitals  since  the  unit  cost  rate  system 
was  implemented  in  March  1977.  PSROs 
also  have  had  access  to  the  information 
obtained  by  the  Hscal  intermediaries 
and,  in  particular,  their  cost  data  to 
assist  them  in  this  effort.  We  have  in 
this  final  regulation  included  the 
requirement  that  PSROs  consult  with 
fiscal  intermediaries  on  hospital  cost 
data  in  negotiating  unit  cost  rates. 

We  also  recognize  that  changes  may 
need  to  occur  in  the  review  process  at  a 
hospital  during  the  cost  reporting  year. 
Thus,  the  regulation  now  permits  both 
automatic  changes  and  renegotiation  of 
the  review  plan  and  unit  cost  rate(s]. 

Comment.  Another  commenter  asked 
what  would  merit  a  modification  to  the 
annual  budget  ceiling. 

Response.  The  establishment  of  an 
annual  budget  ceiling  has  been  deleted 
from  the  final  regulation  except  for 
hospitals  delegated  the  quality  review 
study  function  only.  The  budget  ceiling 
has  been  replaced  by  the  unit  cost  rate. 
The  following  are  examples  of  what 
might  constitute  an  acceptable  reason 
for  modifications  to  the  review  plan  and 
in  turn  the  unit  cost  rate:  a  change  in  the 
intensity  of  review  at  a  hospital;  a 
change  in  collective  bargaining 
agreements  with  nurses  and  other 
personnel  in  local  hospitals  which 
increases  staff  salaries;  a  change  in  the 
staffing  pattern  of  a  hospital;  an  unusual 


nonrecurring  event;  a  reduction  or 
increase  in  the  PSRO’s  areawide  unit 
cost  rate;  or,  preadmission  review  which 
results  in  a  screening  out  of  possible 
admissions.  Similar  circumstances  may 
warrant  changes  in  the  unit  cost  rate  for 
nondelegated  review.  Any  modifications 
must  be  negotiated  within  the  current 
areawide  PSRO  imit  cost  rate  limits. 

Comment.  Some  commenters  asked 
how  indirect  costs  of  delegated 
hospitals  will  be  reimbursed. 

Response.  The  indirect  costs  of  review 
will  continue  to  be  included  in 
administrative  and  general  or  other 
appropriate  overhead  expense  accounts. 
These  costs  will  be  reimbursed  through 
the  hospital’s  regular  cost  allocation 
system.  Nondelegated  hospitals  which 
provide  the  PSRO  with  space  or  other 
services  will  continue  to  include  these 
costs  in  administrative  and  general  or 
other  appropriate  overhead  expense 
accounts  in  their  cost  reports. 

Comment.  A  few  commenters 
suggested  we  make  some  provision  for 
an  appeals  process. 

Response.  If  a  PSRO  and  a  hospital 
are  unable  to  reach  an  agreement  and 
the  hospital  is  unwilling  to  perform 
review  at  the  proposed  hospital  unit  cost 
rate(s),  the  PSRO  shall  withdraw 
delegation  from  the  hospital  in 
accordance  with  42  CFR  463.6  and  42 
CFR  466.36.  If  it  wishes,  the  hospital 
may  request  a  reconsideration  of  the 
PSRO’s  determination  in  accordance 
with  42  CFR  466.37. 

Comment.  Several  commenters 
suggested  that  we  provide  some  type  of 
incentive  for  delegated  hospitals  to 
operate  below  the  negotiated  cost.  Some 
thought  we  should  reward  hospitals  who 
have  a  good  record  of  performance. 

Response.  As  long  as  a  hospital  is 
assured  of  reimbursement  for  its 
reasonable  review  costs,  additional 
incentives  in  the  form  of  increased  funds 
to  the  hospital  are  unnecessary.  The 
PSRO  program  is  intended  to  benefit 
delegated  hospitals  by  enabling  them  to 
utilize  their  facilities  and  services  more 
effectively  and  efficiently  and  to 
improve  patient  care.  These  benefits 
should  be  sufficient  incentive  to  a 
hospital  to  conduct  an  effective 
utilization  review  program.  However, 
where  a  hospital  can  meet  the  review 
objectives  negotiated  with  the  PSRO  for 
less  than  the  negotiated  unit  cost  rate 
the  hospital  may  expand  the  level  or 
scope  of  its  review  activities  with  PSRO 
approval  so  long  as  it  does  not  exceed 
its  negotiated  unit  cost  rate.  Similarly,  if 
a  PSRO  determines  that  it  can  achieve 
its  areawide  objectives  with  less  funds 
than  it  had  anticipated,  it  may  consider 
as  one  of  its  options,  expanding  the  level 
or  scope  of  review  activities  in  a 
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hospital  and,  correspondingly, 
increasing  the  hospital’s  unit  cost  rate. 

Comment.  Some  commenters 
suggested  that  there  be  an  annual 
budget  ceiling  for  nondelegated  review. 

Response.  Although  the  use  of  an 
annual  budget  ceiling  has  been  deleted 
from  the  final  regulation,  we  have  added 
a  provision  to  the  regulation  requiring 
the  PSRO  to  develop  a  unit  cost  rate  for 
all  nondelegated  review  in  its  area. 

Comment.  Several  commenters 
requested  that  we  delete  the  option  that 
nondelegated  hospitals  have  been  given 
to  pay  the  PSRO  for  its  review  activities 
in  the  hospital  and  receive 
reimbursement  from  the  fiscal 
intermediary. 

Response.  We  did  not  accept  this 
request  because  Sections  1815(b)  and 
1861(w)(2)  of  the  Social  Security  Act 
require  that  all  hospitals  participating  in 
the  Medicare  program  be  given  this 
option. 

42  CFR  Part  466  is  amended  as 
follows: 

1.  Section  466.2  is  amended  by  adding 
the  following  terms  in  alphabetical 
order: 

§  466.2  Definitions. 
***** 

"Federal  Admission” means:  the 
admission  of  a  patient  who  is  or  may  be 
eligible  to  receive  health  care  services 
for  which  payment  may  be  made  (in 
whole  or  in  part)  under  the  Social 
Security  Act. 

***** 

"Quality  Review  Study"  means:  a 
problem  oriented  assessment  of  the 
nature  of  health  care  services,  including 
outcomes,  for  the  improvement  of 
patient  care  through  the  identification  of 
potential  problems,  peer  analysis, 
intervention,  resolution  and  followup. 
***** 

2.  The  Table  of  Contents  to  Part  466  is 
amended  by  adding  the  following  at  the 
end: 

PART  466— PSRO  HOSPITAL  REVIEW 
***** 

Subpart  E— Financing  of  Review  Activities 

Sec. 

466.60  Applicability  and  scope. 

466.61  Areawide  budget. 

466.62  Reimbursement  to  delegated 
hospitals. 

466.63  Reimbursement  for  nondelegated 
hospitals. 

3.  A  new  Subpart  E  is  added  to  read 
as  follows: 


Subpart  E — Financing  of  Review 
Activities 

§  466. 60  Applicability  and  scope. 

This  subpart  establishes  requirements 
and  procedures  for  Hnancing  PSRO 
review  activities  in  delegated  and 
nondelegated  hospitals  and  in  delegated 
long  term  care  facilities.  It  further 
implements  Sections  1152(b),  1155(e), 
1155(f),  1168, 1815(b),  and  1861(w)(2)  of 
the  Act. 

§  466.61  Areawide  budget 

(a)  Rate  setting.  HCFA  will  determine 
a  unit  cost  rate  for  individual  budget 
periods  of  PSROs.  The  unit  cost  rate  will 
be  the  reasonable  cost  of  review  per 
Federal  admission  in  the  PSRO  area. 

The  unit  cost  rate  will  reflect  regional 
variances  and  review  priorities  and 
procedures  to  be  used  in  the  PSRO  area. 
This  unit  cost  rate  will  be  multiplied  by 
the  estimated  number  of  Federal 
admissions  in  the  PSRO  area  to 
determine  the  total  funds  available  for 
hospital  review  in  the  PSRO  area. 

(b)  HCFA  monitoring.  HCFA  is 
responsible  for  monitoring  the  total  cost 
of  review  activity  and  the  level  of 
review  activity  to  assure  conformance 
with  the  PSRO’s  review  plan  and  unit 
cost  rate.  A  PSRO’s  failure  to  conform 
with  the  review  plan  and  unit  cost  rate 
may  lead  to  actions  taken  in  accordance 
with  42  CFR  462.11  and  463.11. 

§  466.62  Reimbursement  to  delegated 
hospitals. 

(a)  Hospital  unit  cost  rate.  The  unit 
cost  rate(s)  for  each  hospital  will  be 
determined  in  the  following  manner: 

(1)  The  PSRO  and  each  hospital  will 
negotiate  a  review  plan  in  accordance 
with  Subpart  C  of  this  part.  The  review 
plan  must  include  any  review  activities 
that  are  to  be  modified  by  the  hospital  in 
accordance  with  §  466.15. 

(2)  Prior  to  the  cost  reporting  year,  the 
PSRO  and  the  hospital  will  negotiate  a 
unit  cost  rate(s)  based  on  the  review 
plan  and  functions  delegated  to  the 
hospital.  The  unit  cost  rate  must  be 
reasonable  and  consistent  with  the 
review  plan  and  must  permit  the  PSRO 
to  remain  within  its  area  unit  cost  rate. 
The  PSRO  will  consult  with  the 
hospital’s  Medicare  Hscal  intermediary 
during  this  process  in  order  to  obtain 
hospital  cost  data  to  assist  it  in 
negotiating  unit  cost  rates.  As  part  of  the 
negotiations,  the  PSRO  and  the  hospital 
may  agree  to  automatically  increase  or 
decrease  the  unit  cost  rate  or  modify  the 
review  whenever  certain  speciHed 
conditions  described  in  the  review  plan 
exist, 

(3)  A  hospital  shall  provide 
appropriate  financial  and  statistical 


records  to  the  PSRO  at  least  annually  to 
enable  the  PSRO  to  negotiate  a 
reasonable  unit  cost  rate(s).  These 
records  shall  also  be  available  to  the 
fiscal  intermediary  so  it  may  assist  the 
PSRO  in  negotiations. 

(4)  A  hospital  that  is  delegated  only 
the  quality  review  study  function, 
including  MCEs,  shall  negotiate  with  the 
PSRO  the  quality  review  study  plan  to 
be  performed  and  a  fixed  amoimt  of 
money  the  hospital  will  receive  for 
performing  this  activity.  The  quality 
review  plan  or  the  eunount  of  money 
may  be  renegotiated  at  any  time  during 
the  hospital’s  cost  reporting  year. 
Renegotiations  shall  be  conducted  in  a 
manner  similar  to  that  for  unit  cost  rate 
renegotiations  as  described  in  this 
section. 

(5)  Long  term  care  review  whiqh  is 
delegated  to  a  SNF  or  an  ICF  that  is 
certified  as  a  distinct  part  of  an  acute 
care  hospital  must  be  included  as  part  of 
the  hospital’s  review  plan  and  unit  cost 
rate  if  the  costs  of  the  SNF  or  the  ICF 
are  included  with  the  hospital’s  acute 
care  costs  on  a  single  Medicare  cost 
report. 

(b)  Failure  to  reach  agreement  If  the 
PSRO  and  the  delegated  hospital  are 
unable  to  reach  an  agreement  on  the 
review  plan  and  the  unit  cost  rate(s),  the 
PSRO  shall  determine  a  unit  cost  rate(s). 
This  will  reflect  what  the  PSRO  believes 
the  reasonable  cost  of  delegated  review 
activities  will  be  in  that  hospital  for  the 
next  cost  reporting  year.  If  the  hospital 
is  unwilling  to  accept  the  proposed  unit 
cost  rate(s)  or  the  scope  and  level  of 
review,  the  PSRO  shall  withdraw  or 
refuse  to  grant  delegated  status  to  the 
hospital  in  accordance  with  §§  463.6  and 
466.36. 

The  hospital  may  request  a 
reconsideration  of  the  PSRO’s  decision 
in  accordance  with  §  466.37. 

(c)  Reimbursement.{i]  Except  in  the 
case  of  hospitals  delegated  only  quality 
review  studies,  including  MCEs,  each 
hospital  will  be  reimbursed  either  on  a 
monthly  or  quarterly  basis  for  the  direct 
costs  of  performing  the  delegated  review 
functions,  based  on  its  unit  cost  rate 
multiplied  by  the  number  of  Federal 
admissions.  Hospitals  delegated  only 
the  quality  review  study  function, 
including  MCEs,  will  be  reimbursed  an 
appropriate  portion  of  these  costs  on  a 
monthly  or  quarterly  basis.  A  hospital’s 
indirect  costs  associated  with  PSRO 
review  shall  be  included  in 
administrative  and  general  or  other 
appropriate  overhead  expense  accounts. 

(2)  In  order  for  a  hospital  to  receive  its 
monthly  or  quarterly  reimbursement,  a 
hospital  participating  in  the  Medicare 
Program  shall  submit  simultaneously  to 
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its  PSRO  and  fiscal  intermediary  all 
information  necessary  to  support  its 
claim  for  reimbursement  for  that  month 
or  quarter.  The  PSRO  shall  submit  its 
approval  of  the  costs  claimed  to  the 
fiscal  intermediary  in  a  timely  manner. 
The  fiscal  intermediary  shall  reimburse 
a  hospital  only  for  the  amoimt  approved 
by  the  PSRO. 

(3)  A  hospital  that  does  not 
participate  in  the  Medicare  program,  but 
has  been  delegated  authority  to  review 
Medicade  and  MCH-CC  patients  shall 
be  reimbursed  by  the  PSRO.  The 
hospital  shall  submit  all  reports  required 
by  the  PSRO.  The  PSRO  shall  then 
reimburse  the  hospital  for  the  cost  of 
review  based  on  the  negotiated  unit  cost 
rate(s)  with  each  hospital  and  the 
number  of  admissions  reported  by  the 
hospital.  HCFA  will  provide  grant  funds 
to  the  PSRO  for  reimbursement  made  to 
the  hospital. 

(d)  PSRO  Monitoring.  The  PSRO  is 
responsible  for  monitoring  the  total  cost 
of  delegated  review  and  the  delegated 
review  activity  to  assure  the  hospital’s 
conformance  with  the  review  plan. 
Payment  of  the  unit  cost  rate  per 
admission  is  contingent  on  the  hospital 
executing  the  approved  review  plan.  The 
PSRO  may  withdraw  delegation  if  the 
hospital  does  not  perform  review 
consistent  with  the  plan. 

(2)  The  hospital  must  maintain 
records,  and  submit  reports  regarding  its 
review  activities  and  costs  to  the  PSRO 
or  to  HCFA,  as  required  by  HCFA. 

Fiscal  intermediaries  are  responsible  for 
audits  of  review  costs  for  hospitals 
participating  in  the  Medicare  Program. 
Medicaid  State  Agencies  are 
responsible  for  audits  of  review  costs 
for  Medicaid  hospitals  which  do  not 
participate  in  the  Medicare  Program. 
State  MCH-CC  programs  are 
responsible  for  audits  of  review  costs 
for  MCH-CC  hospitals  which  do  not 
participate  in  the  Medicare  Program. 

(3)  Rate  changes,  (e)  If  there  is  need 
for  a  change  in  the  scope,  type,  or  cost 
of  review  at  the  hospital  during  the  cost 
reporting  year,  the  reRO  may,  on  its 
own  initiative  or  at  the  request  of  the 
hospital,  renegotiate  with  the  hospital 
the  unit  cost  rate(s)  for  direct  review 
costs  to  allow  for  such  changes, 
provided  the  renegotiated  rate(s]  does 
not  cause  the  PSRO  to  exceed  its 
areawide  unit  cost. 

(2)  Adjustments  to  the  review  plan  or 
unit  cost  rate(s]  shall  be  made  as  they 
occur  during  the  cost  reporting  year. 
There  shall  be  no  retroactive 
adjustments  in  the  unit  cost  rate. 

(3)  The  PSRO  shall  be  responsible  for 
giving  adequate  notice  to  the  hospital 
and  the  hospital’s  fiscal  intermediary  of 
any  changes  in  the  unit  rate(s)  that 


result  from  negotiations  at  the  beginning 
of  a  hospital’s  reporting  year; 
renegotiations  during  the  year,  or  an 
agreement  to  automatically  change  the 
rate  when  certain  conditions  described 
in  the  review  plan  exist. 

§  466.63  Reimbursement  for  nondelegated 
hospitals. 

(a)  Unit  cost  rate  for  nondelegated 
review.  A  PSRO  shall  be  reimbursed  for 
the  direct  cost  of  all  review  functions  it 
performs  that  are  not  delegated  to  a 
hospital.  A  PSRO  is  required  to  develop 
a  imit  cost  rate  for  nondelegated  review 
which  does  not  result  in  the  PSRO 
exceeding  its  areawide  unit  cost  rate. 

’The  PSRO  must  develop  a  review  plan 
which  specifies  the  estimated  number  of 
Federal  admissions  to  the  hospital,  the 
number  of  admissions  to  be  reviewed 
and  the  manner  in  which  they  will  be 
reviewed. 

(b)  Option  available  to  nondelegated 
hospitals.  A  nondelegated  hospital 
which  participates  in  the  Medicare 
program  may  elect  to  pay  the  PSRO  for 
its  review  activities  in  the  hospital  and 
receive  reimbursement  from  the  fiscal 
intermediary.  If  the  hospital  elects  to 
pay  the  PSRO: 

(1)  The  hospital  must  notify  the  PSRO 
in  writing  of  its  election  30  days  prior  to 
the  PSRO’s  grant  application  submission 
deadlines. 

(2)  'This  method  may  be  implemented 
only  at  the  beginning  of  the  PSRO’s 
budget  year. 

(3)  The  hospital  must  make  monthly 
prospective  payments  to  the  PSRO  in 
amounts  based  on  the  PSRO's  areawide 
nondelegated  unit  cost  rate.  The  hospital 
must  assure  that  the  PSRO  receives  the 
payment  by  the  first  working  day  of 
each  month  in  which  review  activities 
are  to  be  performed*  The  hospital  will  be 
reimbursed  for  suclvpayments  monthly 
via  separate  payment  from  its 
intermediary.  This  payment  will  be 
made  at  the  end  of  each  month  for 
which  the  hospital  has  already  made  its 
payments  to  the  PSRO. 

(4)  The  hospital’s  election  to  pay  the 
PSRO  directly  shall  be  cancelled  by 
HCFA  if  the  hospital  does  not  make 
timely  payments  as  required  under 
paragraph  (b)(3]  of  this  section. 

(c)  Funded  through  award.  If  the 
hospital  does  not  elect  to  pay  the  PSRO, 
the  PSRO  will  be  funded  by  HCFA,  as 
part  of  the  PSRO’s  award  under  Part  462 
of  this  subchapter,  based  on  the 
nondelegated  unit  cost  rate. 

(d)  Indirect  costs.  Nondelegated 
hospitals  which  provide  the  PSRO  with 
space  or  other  services  will  include 
these  costs  in  administrative  and 
general  or  other  appropriate  overhead 
expense  accounts. 


(Secs.  1102, 1155, 1156, 1165, 1168, 1815(b), 
and  1861(w)  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1320C-4, 1320c-5, 132oc-14, 
1320C-17, 1395g(b),  and  1395(w)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714  Medical  Assistance 
Program  No.  13.773  Medicare-Hospital 
Insurance) 

Dated:  June  18, 1980. 

Earl  M.  Collier,  Jr., 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Dated:  July  21, 1980. 

Patricia  Roberts  Harris, 

Secretary. 
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